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The taxpayer does not constitute an installation PE under the India-
Cyprus tax treaty  
  

25 April 2018 

Background 

Recently, Delhi Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of Bellsea Ltd1  
(the taxpayer) held that the taxpayer does not 
constitute an installation Permanent Establishment 
(PE) under Article 5(2)(g) of the India-Cyprus tax 
treaty (tax treaty) since threshold period of 12 
months has not exceeded in the present case. The 
Tribunal observed that preparatory work for 
tendering purpose before entering into a contract 
cannot be counted while calculating the threshold 
period. 
 

Facts of the case 

 The taxpayer is a Cyprus based company which 
was awarded a contract by another foreign 
entity Allseas Marine Contractors S.A, (AMC) 
for placement of rock in seabed for laying of gas 
pipelines and providing sub structures in oil and 
gas field developed at Krishna Godavari Basin. 
 

 AMC was awarded a contract from the Reliance 
group and Niko Resources for extraction of gas 
and for laying of the gas pipeline. In order to 
carry out its contract work, AMC has given a 
contract to the taxpayer for the placement of 
rock in the oil and gas field. 
 

 Under the terms of the contract, the work was 
intended to commence from 4 January 2008 
which has been mentioned as ‘effective date’ in 
the contract. Under the said contract itself, the 
completion of the work was reckoned from the 
date of issuance of completion certificate by 
AMC which was 30 September 2008. 

 
_________________ 
 
1 Bellsea Ltd v. ADIT [ITA No 5759/Del/2011] – Taxsutra.com  

 The contract lasted for less than 12 months 
which is the threshold period for the 
establishment of PE in India in terms of 
installation PE under Article 5(2)(g) of the tax 
treaty. Therefore, it was claimed by the 
taxpayer that no income earned from such 
contract can be attributed or taxed in India. 
 

 The Assessing Officer (AO) held that the 
taxpayer was responsible for multifarious 
functions. Thus, from terms of contract and 
scope of work it cannot be said that the role of 
the taxpayer was limited to mere rock 
placements in river sections. One of the 
employees of the taxpayer has come to India 
as early as in September 2007 to collect data 
and information. Despite asking the taxpayer to 
provide the details of employees who stayed in 
India, no data has been furnished.  
 

 Therefore, the AO concluded that the taxpayer 
had rendered service for a period of more than 
12 months and therefore, there was an 
installation PE in India. 

Tribunal’s ruling 

 Taxpayer’s activity under the ‘scope of work’ 
has been given in the contact. From the scope 
of work, it could be deduced that it was purely 
with regard to rock transport and delivery, the 
supply of material and equipment, 
construction, installation of the temporary 
facilities, rock dumping activities and site 
restoration. All other activities enumerated by 
the AO qua the taxpayer was not correct.  
 

 It had not been brought out by the tax 
department that the taxpayer installed any kind 
of project office or developed a site before 
entering into the contract with the AMC for 
carrying out any preparatory work. 
 

 

6 August 2018 



© 2018 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

 

 

 

 

 Auxiliary and preparatory activity, purely for 
tendering purpose before entering of the contract 
and without carrying out any activity of economic 
substance or active work qua that project cannot 
be construed as carrying out any activity of 
installation or construction. 
 

 Article 5(2)(g) of the tax treaty refers to activity 
based PE because the main emphasis is on 
‘where such site project or activity continues for a 
period of more than 12 months'. The duration of 
12 months per se is activity specific qua the site, 
construction, assembly or installation project. If 
the contract would not have been awarded, then 
any kind of preparatory work for tendering of 
contract cannot be reckoned for carrying out any 
activity as stipulated in this clause. Hence, in this 
case, all such preparatory work for tendering 
purpose before entering into the contract cannot 
be counted while calculating the threshold 
period.  
 

 Situation would be different if after the 
contract/work has been awarded/assigned, any 
kind of active work of preparatory or auxiliary 
nature is carried out. In such as case, it could be 
counted for determining the time period. 
 

 This principle has been well discussed by the 
Delhi High Court in the case of  National  
Petroleum  Construction  Company2 wherein the 
High Court was analysing similar terminology 
appearing in Article 5(2)(h) of India-UAE tax 
treaty. The High Court observed that a building 
site or an assembly project can only be 
construed as a fixed place of business only when 
an enterprise commences its activities at the 
project site. Any activity which may be related or 
incidental but was not carried out at the site in 
the source country would clearly not be 
construed as a PE. Albeit, preparatory work at 
the site itself can be counted for the purpose of 
determining the duration of PE.   
 

 The material placed on record and the payment 
schedule etc., point out that all the activities 
connected with the project including the receiving 
of the payments was before 30 September 2008 
and even the completion certificate mentions 30 
September 2008. 

 
 
 
 
_______________ 
 
2 National Petroleum Construction Company v. DIT [2016] 383 ITR 648 
(Del) 
  

 Though certain formalities for final 
completion certificate may have exceeded 
one or two months but still it will not make 
the continuity of the activity where it has 
been brought on record that the last barge 
sailed out or was decommissioned from India 
on 25 September 2008 and the entire 
payments were received on or before that 
date. 
 

 The activity qua the project comes to an end 
when the work gets completed and the 
responsibility of the contractor with respect to 
that activity comes to an end. 
 

 The contentions raised by the tax 
department, both for the starting period and 
the final end date of the installation project 
were without any factual material to support. 
 

 Threshold period of 12 months has not 
exceeded in the present case and 
consequently, no PE can be said to have 
been established in Article 5(2)(g) of the tax 
treaty. Accordingly, no income of the 
taxpayer on the contract executed by the 
taxpayer in India is taxable in terms of Article 
7 of the tax treaty. 

Our comments 
 
The issue with respect to determination of PE 
vis-à-vis threshold period prescribed under the 
tax treaty has been a subject matter of debate 
before the Courts/Tribunal. 
 
The Delhi High Court in the case of National 
Petroleum Construction Company held that 
assembly project or installation PE can be 
construed as a fixed place of business only when 
an enterprise commences its activity at the 
project site. An activity which may be related or 
incidental to the project but which is not carried 
out at the site in the source company would not 
constitute a PE.   
 
Relying on the Delhi High Court decision, the 
Tribunal held that the activities for placement of 
rock in seabed for laying of gas pipelines carried 
out by the taxpayer did not constitute PE in India 
since such activities have not exceeded the 
threshold period of 12 months. The Tribunal held 
that preparatory work for tendering purpose 
before entering into a contract cannot be counted 
while calculating the threshold period. 
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